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Gary E. Willson (Willson) files this reply to the Opposition

to Second Petition to Enlarge Issues filed by Moonbeam, Inc.

( Moonbeam) • Willson seeks addition of financial qualification

and false financial certification issues against Moonbeam.

Moonbeam attempts to gloss over and trivialize Willson's

Second Petition to Enlarge Issues. Its efforts cannot withstand

even a moderate degree of scrutiny. First, Moonbeam accuses

Willson of making, lithe incredible argument that Moonbeam's March

2, 1992 amendment to its application reflects a change in its

source of its funding ...... Willson responds by noting these

facts:

(1) The source of funding in Moonbeam's initial application
was identified as Mr. A. Langworth Manion, Alex Brown
& Sons, Inc., 345 California Street, San Francisco, CA
94104. He is described as a banker who would provide
$100,000 in funding.

(2) In an amendment filed on March 2, 1992, Moonbeam amend­
ed its financial certification to reflect that Mary F.
Constant would now be the source of funding and that
she would provide funding in the amount of $100,000.
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(3) In response to the Standardized document Production
Request, Moonbeam provided a document which purported
to identify yet a third source of funding -- an account
in the name of Mary F. Constant, Abbie & Bianco
Retirement Fund.

Moonbeam claims that its March 2, 1992 amendment was a

clarification. Opp. at ff7. Yet, the amendment says nothing

about a clarification or that the source of funding remained

unchanged.

submitted.

On the contrary, a new financial certification was

Regardless of which of the three sources is to provide the

funds, there is no written agreement to provide funding from any

of them to Moonbeam. Moonbeam admits that there is no such

agreement, but argues in essence, why should it have to comply

with mere formalities. Moonbeam argues that since Mary Constant

is its 100 percent shareholder, there is no requirement for a

written agreement to provide funding. Even assuming, arguendo,

Mary Constant is and always has been the intended sole source of

funding which, as noted above, it is not reflected in filings

with the FCC, a written agreement is required. The applicant is

Moonbeam, Inc., not Mary Constant. If the applicant was intended

to be one-in-the-same, Ms. Constant presumably would have filed

in her own name. She cannot claim to be a corporate applicant

with FCC and state regulatory officials and, at the same time,

claim that she and the corporation are the same. The corporation

is a separate entity. As such, the Commission explicitly

requires that there be a written agreement for funding between

the two. See Petition at p. 6.
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More importantly, Moonbeam has provided nothing that

demonstrates Moonbeam is financially qualified in response to the

material and substantial questions raised in Willson's Petition.

Moonbeam fails to provide the personal financial statement of

Mary Constant, which it now claims for the first time exists.

Moonbeam's opposition on this point is quite revealing. Moonbeam

provides the declaration of Mary Constant, who claims that at the

time she signed the application and the March 1992 amendment,

she, "had available to me my own balance sheet reflecting my

assets and liabilities. The amount set forth as the account

balance in Exhibit A was at the time available for construction

of the station and station operations as it is now."l Decl. at

ff6. Mary Constant does not say that she has or had assets,

liquid or otherwise, in excess of current liabilities. Funds in

1 Exhibit A is the account statement for the Abbie & Bianco
Retirement Account. This statement is for a period following the
date the application was filed. The Abbie & Bianco Retirement
Account on its face raises questions about the sufficiency of
available funds to operate and construct. In her declaration,
Mary Constant confirms that the Abbie & Bianco Retirement Fund
showing a net value of $190,873.18 is a retirement account. As
such, it appears that it would be subject to taxation which would
reduce the amount available to below the $95,000 required to
construct and operate the station for 3 months. The U. S. Tax
Code provides for a 10% penalty for early disbursement of retire­
ment funds. The funds would then be subject to federal taxes at
a rate of up to 33%. In addition, other taxes would likely be
due, such as California personal income taxes up to 11%. See CA
Rev. & Tax Code 17041. This would leave a remaining balance of
$91,619 -- less than the already low amount Moonbeam estimates it
will cost to construct and operate the station.
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the Abbie & Bianco Retirement Account could be available despite

current existing liabilities exceeding assets. These serious

questions cannot be resolved because no balance sheet has been

provided.

Moonbeam's claim that Mary Constant now has a financial

statement is intriguing in itself since Moonbeam claimed Mary

Constant had no financial statement in response to Willson I s

First Request For Supplemental Documents.

asked for the following relevant documents:

Willson specifically

22. The most current financial statement* prior to
March 2, 1992 of Mary F. Constant or Mary F.
Constant and Fred Constant, her husband.

23. The most current financial statement* prior to
November 14, 1991 (the date the Moonbeam, Inc.
application was filed) of Mary F. Constant or Mary
F. Constant and Fred Constant, her husband.

* / "Financial statement" is defined as a financial
statement or other similar documents which separately
or in combination reveal liabilities and assets.

Moonbeam responded:

Objection: see Objection to Request Nos. 19-21. 2 Mary
F. Constant does not have an individual financial
statement. Mr. Constant's financial statement is
neither relevant to the hearing issues, nor likely to
lead to the discovery of evidence relevant to any of
the hearing issues and is therefore not discoverable.
47 C.F.R. 1.311(b).

2 Moonbeam's objection to Document Request Nos. 19-21 is as
follows: "No financial issue has been designated or even
requested in this proceeding. Moonbeam objects that these
documents are not likely to lead to the discovery of admissible
evidence relating to any hearing issue and therefore are not
subject to discovery. 47 C.F.R. 1.311(b)."
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In its Opposition, Moonbeam claims that, "Moonbeam said nothing

regarding whether Ms. Constant had a financial statement at the

time the financial certification was made •••• " Opp. at f/lO.

Moonbeam also states, "It is also apparent from the face

Moonbeam's response to Willson's Supplemental Document Request

that Moonbeam did object to the request as it applied to Ms.

Constant." Opp. at W11. The fact is that Moonbeam said a great

deal. Moonbeam stated, "Mary F. Constant does not have an

individual financial statement." This statement was provided in

response to a Request for Document Production covering the time

period including November 12, 1991 when the original application

was certified by Mary Constant, and February 27, 1992 when the

financial amendment was certified. Moonbeam's claim that it

objected is totally facially inconsistent with the affirmative

statement made by Moonbeam that Mary Constant has no financial

statement. 3

Further undermining Moonbeam's credibility on this issue is

Mary Constant's claim that her balance sheet was lost, but has

now been found again. So the scenario is Moonbeam states in

response to Willson's Request for Document Production that Mary

Constant has no financial statement but then, in response to a

3 The objection is also inconsistent with Moonbeam's own
Motion to Compel filed in this proceeding which contends that
such personal financial statements are relevant. See Motion to
Compel at n. 2. By Order, FCC 93M-316 (released June 1, 1993),
the Presiding Administrative Law Judge concluded that the
personal financial statement of an individual providing funding
is relevant and should be produced. Willson has provided his
financial statement to Moonbeam. Counsel for Moonbeam stated at
the depositions of Mary Constant and Gary Willson held on June 4,
1993 that Ms. Constant's financial statement would be produced.
To date it has not.
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subsequent Petition to Enlarge, asserts there has been a balance

sheet all along, but the balance sheet was lost, and now recently

found, but not produced. See Beaumont Branch of the NAACP v.

FCC, 854 F.2d 501 (D.C. Cir. 1988)(pattern of inconsistencies

and misstatements required remand); see also, California Public

Broadcasting Forum v. FCC, 752 F.2d 670, 679 (D.C. Cir. 1988)("It

is fundamentally unfair for [the] FCC to dismiss a challenge

where the challenging party has seriously questioned the validity

of a representation and the defending party is a party with

access to the relevant information"); Weyburn Broadcasting

Limited Partnership v. FCC, No. 91-1378, 71 RR2d 1386, 1393 (D.C.

Cir. 1993) (case remanded on financial misrepresentation issue

based in part on conflicting story).

Willson also submitted a tax lien filed by the State of

California against Mary Constant and her husband, Fred Constant,

in the amount of $13,291.40. The lien was filed on December 14,

1992 and not released until over 4 months later on April 14,

1993. Moonbeam claims the lien does not reflect either an

inability or unwillingness to pay taxes legally owed and claims

that Las Americas Communications, Inc., 101 FCC2d 729 (Rev. Bd.

1985) cited by Willson is not applicable because the tax lien

existed at the time the applicant signed the financial certifica­

tion. This is a distinction without any significance. The

Review Board's concern was with outstanding tax liens against the

party purporting to provide financing. The Review Board noted,

"We are convinced that a movant has met his prima facie burden

where, as here, he demonstrates that a principal upon whom the
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applicant is relying, at least in an important part, to meet his

financial qualification is unable or unwilling to pay her taxes,

but at the same time has certified that the applicant is

financially qualified." Id. at 731. There is an indisputable

four-month period where a significant tax lien was outstanding

against Mary Constant at a time when she was the sole source of

funding. Willson also notes the lien happened to be paid on or

about the time Mary Constant sold her residence in Marin County

which, of course, was subject to the tax lien. That lien would

have to be paid in order to delivery clear title to the property.

Moonbeam makes an untimeliness argument choosing to ignore

critical evidence used by Willson discovered within 15 days of

the date the Petition to Enlarge was filed. Under Moonbeam's

theory of jurisprudence, Willson should have presumably filed

multiple petitions to enlarge issues on the same financial issue.

The first based on information known, or which should have been

known, within 30 days of issuance of the Hearing Designation

Order. That information consists solely of the tax lien. A

second petition should then have been filed within 15 days of

Moonbeam's response to the Standard Document Production Request

when Moonbeam produced a document indicating that it was relying

on the Abbie & Bianco Retirement Account. A third request would

then be filed when Willson discovered that there was no financial

statement or agreement to provide funds. Obviously, such a

procedure is unworkable and would be wasteful of the Commission's

resources. Willson timely filed his Petition within 15 days of
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discovery of the totality of the facts warranting enlargement of

issues.

Moonbeam cites Great Lakes Broadcasting, Inc., 6 FCC Red.

4331 (1991). There a Petition to Enlarge filed after the Initial

Decision had been rendered and based on no newly discovered

evidence was found untimely. In the more recent Frank Digesu, 7

FCC Red. 5459 at n. 7 (1992), the Commission rejected untimeli-

ness arguments. In that case, the proponent of the issue had

evidence which was discovered long before the 15-day newly

discovered time period, but the Commission considered the

Peti tion timely filed and remanded the proceeding to the

Administrative Law Judge.

In sum, the requested issues are warranted:

(1) Moonbeam in response to document production stated that
Mary Constant had no personal financial statement. Now
Moonbeam claims there is such a statement.

(2) Moonbeam fails to submit the financial statement
despite substantial and material questions raised by
Willson.

(3) Mary Constant states in her declaration that she
reviewed her assets and liabilities and that the funds
available in the Abbie & Bianco Retirement Account were
available. The statement is carefully worded. There
is no affirmative statement that her assets exceed
current liabilities.

( 4 ) The Abbie & Bianco Retirement Fund statement reveals
that, after taking into consideration likely tax
liabilities, there will be insufficient funds available
to meet the already low projected costs to operate and
construct the station.

(5) There is no written agreement between Mary Constant and
Moonbeam, Inc. as required by the Commission committing
Ms. Constant to provide funds to the corporation or
setting forth the terms of any loan to the corporation.

(6) During a recemt four-month period, there was a signifi­
cant outstanding tax lien pending against Ms. Constant.
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WHEREFORE, it is respectfully requested that Willson's

Second Petition to Enlarge Issues be granted.

Respectfully submitted,

GARY E. WILLSON

GAMMON & GRANGE
8280 Greensboro Drive
Seventh Floor
McLean, VA 22102-3807
(703) 761-5000

June 15, 1993

[0068/C93ewfReply]

By A ~C41-1?t~A. wray¥ tch II
His Attorney
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